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 1.  TIME:  9:00   CASE#: MSC17-00570 
CASE NAME: DE LA CRUZ VS HCR MANORCARE 
HEARING ON MOTION TO/FOR COMPEL DEPO OF PERSON QUALIFIED & PROD 
OF DOCS, FILED BY VERONICA DE LA CRUZ, ROSALINDA DE LA CRUZ, THE 
* TENTATIVE RULING: * 
 
The court is inclined to send all discovery matters to a discovery referee pursuant to CCP 639 
with the parties equally sharing the expenses. If the parties fail to accede to the request, the 
court will continue the hearings to February 3, 2021 at 9:00 a.m. with the attorney for each side 
with the lowest bar number ordered to appear in person and be prepared to address all of the 
outstanding discovery issues. The attorneys will be ordered to stay for the entire day and 
possibly successive days until the matters are resolved. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00570 
CASE NAME: DE LA CRUZ VS HCR MANORCARE 
HEARING ON MOTION TO/FOR A PROTECTIVE ORDER FILED BY HCR 
MANORCARE SERVICES, LLC, HEARTLAND EMPLOYMENT SERVICES, LLC, HCR 
* TENTATIVE RULING: * 
 
See Line 1. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-00570 
CASE NAME: DE LA CRUZ VS HCR MANORCARE 
HEARING ON MOTION TO/FOR COMPEL DOCS & AMNDED RESP TO REQ, FILED 
BY VERONICA DE LA CRUZ, ROSALINDA DE LA CRUZ, THE ESTATE OF 
* TENTATIVE RULING: * 
 
See Line 1. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00570 
CASE NAME: DE LA CRUZ VS HCR MANORCARE 
HEARING ON MOTION TO/FOR COMPEL DOCS & AMNDED RESP TO REQ (SET 
3), FILED BY THE ESTATE OF ROSALINDA DE LA CRUZ, ROSALINDA DE LA 
* TENTATIVE RULING: * 
 
See Line 1. 
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 5.  TIME:  9:00   CASE#: MSC18-00577 
CASE NAME: DURAN VS. CAYABYAB 
HEARING ON MOTION TO/FOR LEAVE TO INTERVENE. FILED BY LOYA 
CASUALTY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Insurer’s unopposed motion for leave to intervene on behalf of its insured, defendant Cayabyab, 
is granted. The insurer is ordered to file an answer within 10 days of this order. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-01131 
CASE NAME: GUTIERREZ VS. 1141 MARINA WAY 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT & FOR SANCTIONS AND 
ATTY FEES FILED BY 1141 MARINA WAY SOUTH, LLC, ALTEN 
* TENTATIVE RULING: * 
 
Continued to 2/10/21 at 9:00 am by stipulation of the parties. 
 

 

 7.  TIME:  9:00   CASE#: MSC18-01357 
CASE NAME: KALNOKI VS. TSANG 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DR. MICHAEL BROWN 
* TENTATIVE RULING: * 
 
Continued to 2/24/21 at 9:00 am by stipulation of parties. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-01357 
CASE NAME: KALNOKI VS. TSANG 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DR. CAROLYN LACEY 
* TENTATIVE RULING: * 
 
Continued to 2/24/21 at 9:00 am by stipulation of parties. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-02007 
CASE NAME: KRISTIN BUTLER VS ANTONIO HERN 
HEARING ON MOTION TO/FOR TO COMPEL NON-PARTIES COMPLIANCE WITH 
DEPOSITION, FILED BY ANTONIO HERNANDEZ 
* TENTATIVE RULING: * 
 
Unopposed motion to compel T-Mobile to comply with the deposition subpoena is granted. 
T-Mobile is ordered to comply by December 31, 2020. The court will modify and sign 
the order provided. 
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10.  TIME:  9:00   CASE#: MSC18-02485 
CASE NAME: KARZAI VS PAUL WOODFORD SERVIC 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY SAFETY NATIONAL 
CASUALTY CORPORATION 
* TENTATIVE RULING: * 
 

 Plaintiff Safety National Casualty Corporation (“SNCC”) has filed a motion for summary 

judgment against defendant Professional Retail Outlet Services (“PROS”) stating that SNCC 

seeks judgment against PROS on the Third Cause of Action of SNCC’s Complaint (Breach of 

Contract).  However, the Complaint that SNCC filed on January 16, 2019 against PROS and 

other defendants contains five causes of action and the Third Cause of Action is not the only 

one alleged against PROS.  PROS is listed as a defendant in the First Cause of Action (General 

Negligence), as well.  Accordingly, SNCC’s motion for summary judgment is denied.  The 

motion does not establish that SNCC is entitled to judgment as a matter of law as to all claims 

that SNCC has asserted against PROS.  (CCP § 437c (c); cf. § 437c (f).)   

Had the motion been properly noticed as one for summary adjudication, the court would 
have granted summary adjudication as to the Third Cause of Action against PROS and found 
that PROS had breached its indemnity obligation under the contract and is liable to SNCC for 
$253,337.82, if SNCC had agreed to limit its claim against PROS under the Third Cause of 
Action to that amount.  (Undisputed Material Fact Nos. 5, 6, 7, 10, 11, 12, 14, 15, 16, 18, 20, 23, 
24, and 29 – 33; Ex. J to Resneck Decl., Service Level Agreement dated 7/12/06, ¶¶ 11 A. and 
18; Paul Decl., ¶¶ 4-7.)   

 
Without such a stipulation, the court would have denied summary adjudication as to 

the Third Cause of Action because SNCC has failed to prove the precise amount of attorney’s 
fees it is seeking and/or to persuade the court as a matter of law that it is entitled to recover 
the attorney’s fees it has incurred to prosecute this action against PROS as distinguished from 
the attorney’s fees it incurred its defense of plaintiff Karzai’s worker’s compensation case.  
(See Notice of Motion, p. 2, second numbered paragraph; Opening Brief at 7:21-23; ¶ 18 of 
the contract.) 

 
Background 
 
SNCC’s insured, Williams Sonoma, had an ongoing contract with defendant PROS to do 

remodeling and repair work in its stores.  Under this contract, Williams Sonoma engaged PROS 
in 2016 to install a rug hanger/flipper in a Pottery Barn Store.  PROS claims it subcontracted out 
the rug hanger/flipper work to another contractor, Paul Woodford Services (“PWS”) but admits it 
was responsible to ensure the rug hanger was installed in such a manner that the hanger did 
not fail on the date of the accident.  (See Ex. A to Pena Decl., Service Level Agreement dated 
7/12/05, ¶ 11 (“WSI agrees that Vendor may subcontract some or all of its work.  Vendor agrees 
to be fully responsible for all aspects of the subcontractors’ conduct and performance”; 
Undisputed Material Fact Nos. 15, 16, 18, 23, 24.)   

 
On February 11, 2017, plaintiff Marja Karzai was working in a stock room at a Pottery 

Barn store when she heard a loud noise.  She went to the scene and saw that two rug hangers 
had detached and fallen from the wall.  Each hanger was holding two rugs.  Each rug weighed 
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approximately 60-70 lbs.  Approximately 15 seconds later, another rug hanger unit, with rugs 
attached, detached from the wall and struck Karzai on the head, causing significant injuries.  
(Response to Special Interrogatory No. 21, attached as Exhibit B to Pena Decl.)   

 
 Karzai pursued two remedies:  worker’s compensation against her employer and the 

instant personal injury suit against PROS. 
 
The worker’s compensation insurer for Williams Sonoma, SNCC, filed its own suit for 

subrogation and breach of contract, and the two cases were consolidated.   
 
In its action, SNCC seeks recovery for the worker’s compensation benefits it paid Karzai, 

including, $126,640.65 in medical expenses and $43,927.07 in indemnity payments, as well as 
its attorney’s fees and costs in that action and in this one.   It now moves for summary judgment 
as to the Third Cause of Action, against PROS, for breach of contract, arguing that PROS has 
breached its duty to indemnify Williams Sonoma under the parties’ contract.  However, summary 
judgment cannot be granted because the SNCC also names PROS in the First Cause of Action 
of its Complaint. 

 
The court will nevertheless proceed to discuss the merits of the Third Cause of Action. 

 
The indemnity provision reads as follows: 

 
Vendor [PROS] agrees to indemnify, defend and hold harmless 
WSI [Williams Sonoma, Inc.] . . . from  . . . all claims . . . damages, 
judgments, losses . . . liabilities . . . and expenses (including but 
not limited to costs of . . . investigation and settlement and 
attorneys’ fees and costs), incurred . . . as a result of . . . (i) any 
personal injury . . . caused, directly or indirectly, by Vendor or any 
of Vendor’s subcontractors . . . (iii) any breach of the . . . 
obligations contained in this Agreement.” 

 
Relying on Civil Code section 2872 (c)(1) as a partial defense to the indemnity provision, 

PROS argues that summary judgment cannot be granted because factual issues exist whether 
any active negligence of Williams Sonoma or its employees (including Karzai) contributed to the 
accident.   

 
Discussion 
 
In pertinent part, Civil Code section 2872 (c)(1) states: 
 

. . . [P]rovisions . . .  contained in . . . any construction contract 
entered into on or after January 1, 2013, with the owner of 
privately owned real property to be improved and as to which the 
owner is not acting as a contractor or supplier of materials or 
equipment to the work, that purport to impose on any contractor . .  
or relieve the owner from, liability are unenforceable to the extent 
of the active negligence of the owner, including that of its 
employees. 
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 The contract here qualifies as a “construction contract,” so section 2782 (c)(1) is 
applicable as long as Williams Sonoma was not acting as a supplier of materials for the work. 
 
 However, Williams Sonoma has submitted a declaration stating that it was a supplier of 
materials for the work.  This is the declaration of Michael Resneck. 
 
 PROS argues that the Resneck declaration lacks foundation on this point and is 
conclusory and thus that Williams Sonoma is not entitled to indemnity to the extent it was 
actively negligent.  PROS further argues that a reasonable trier of fact could find that Karzai was 
actively negligent when she remained in the area of the first rug hanger failure for approximately 
fifteen seconds until the second occurred, or that Williams Sonoma was actively negligent in 
failing to instruct her, between the time of the initial failure and the second, to keep away from 
the area. 
 
 The declaration in question states that Resneck is the Director of Construction for 
Williams Sonoma, and is familiar with the chain of custody of the rug flipper and Williams 
Sonoma’s procedures for conducting store remodels.  It details Resneck’s duties, states that the 
customary procedure of Williams Sonoma is to purchase all fixtures, including rug hangers, and 
then affirmatively states, “The rug hanger which fell onto and injured [Williams Sonoma] 
employee . . . Karzai was owned by WSI and originally supplied to PROS by [Williams Sonoma] 
for installation.”  (Supp.al Resneck Decl. filed 10/16/20.) 
 
 While the Resneck Declaration could have provided more detail in certain respects, 
the court concludes it does not lack foundation and is not impermissibly conclusory, that it is 
admissible, and that it is sufficient to meet Williams Sonoma’s initial burden on this issue.  
PROS has not submitted any evidence to dispute that Williams Sonoma was acting as a 
“supplier of materials” as to the rug hanger.  Thus, by its terms, section 2782 (c)(1) is not 
applicable and the indemnity provision is not unenforceable to the extent of any active 
negligence of Williams Sonoma. 
 
 However, even if the court had sustained the objection, it would still not have applied 
section 2782 (c)(1) to Williams Sonoma because it finds and concludes that no reasonable trier 
of fact could find there was any negligence, active or passive, on the part of Karzai or any other 
Williams Sonoma employee. 
 
 Neither party has provided any significant discussion regarding what constitutes active 
versus passive negligence, but in the end that is irrelevant, because no reasonable trier of fact 
could find negligence of either type. 
 
 PROS argues that Karzai was negligent because she did not merely go to see what had 
caused the noise but remained in the area long enough for a second rug hanger to fail. 
 
 However, the law has long recognized, even in the era when any contributory negligence 
of the plaintiff would bar a claim entirely, that it is reasonable and foreseeable for a person to 
respond to an accident and attempt a rescue, and that the tortfeasor is responsible for injuries 
both to the original victim and the rescuer.  (Solgaard v. Guy F. Atkinson Co. (1971) 6 Cal.3d 
361, 368.)  Thus, the law recognizes that it is not generally negligence of any type to respond to 
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an incident and investigate it.  That is all Karzai was doing. 
 
 PROS has not submitted any evidence of exactly what Karzai did at the scene for the 
fifteen seconds before the second rug hanger failure; what she observed, if anything, that could 
have warned her that a second rug hanger failure was likely; or that she acted rashly or 
recklessly under the circumstances.  (See Ibid.)  In the absence of any such evidence, it would 
be pure conjecture, and impermissible, for a trier of fact to find her negligent.  There is no 
evidence there was any reason for Karzai to expect a second rug hanger to fail at almost exactly 
the same time as the first one did. 
 
 The suggestion that there was any negligence on the part of other Williams Sonoma 
employees in failing to instruct Karzai to stay out of the area of the rug hangers is even less 
persuasive.  PROS submits no evidence that any Williams Sonoma supervisor even knew about 
the failure of the first rug hanger in time to have given any instructions to Karzai.   
 

Thus, SNCC has established both that it supplied the rug hanger that PROS was 
responsible to install properly and that no Williams Sonoma employee was negligent in 
responding the initial rug hanger failure.  On either basis, section 2782 (c)(1) provides no basis 
to bar or dilute SNCC’s indemnity recovery. 
 
 The court must nevertheless deny SNCC’s motion.  A plaintiff seeking summary 
judgment on a breach of contract claim must establish all elements of its claim, including the 
amount of and legal entitlement to all of its claimed damages. (See Paramount Petroleum Corp. 
v. Superior Court (2014) 227 Cal.App.4th 226, 241.) Here, it appears that the costs and 
attorney’s fees SNCC incurred in the worker’s compensation case are not genuinely disputed, 
but if they are, summary adjudication of the Third Cause of Action cannot be granted. 
 
 More importantly, SNCC’s right to recover its attorney’s fees in this action is far from 
clear.  Normally, a clause allowing attorney’s fees as an item of costs in an action reads 
something like the following:  “In any action arising from, or for breach of, this agreement, the 
prevailing party is entitled to recover its costs and attorney’s fees.”  Here, the contract contains 
no such standalone attorney’s fees provision.  Rather, attorney’s fees are mentioned only in the 
indemnity provision.  However, subparagraphs (i) and (iii) of paragraph 18 of the contract are 
reasonably susceptible to two different interpretations.  The first is that this is a third-party 
indemnity provision only and the representations, warranties and obligations mentioned in 
subparagraph (iii) refer only to those representation, warranties, and obligations PROS had as 
to the performance and quality of its work.  The second is that subparagraph (i) is a third-party 
indemnity provision but subparagraph (iii) is a first or a first and a third-party indemnity provision 
and that the word “obligations” in it refers to any obligation in the contract, including the 
indemnity obligation itself, thus permitting the recovery of attorney’s fees incurred in this action 
for breach of the obligation to indemnify.  That the language of subparagraph (iii) is equally 
susceptible to either meaning is why extrinsic evidence is admissible on this question.  (See 
Pacific Gas & E. Co. v. G. W. Thomas Drayage etc. Co. (1968) 69 Cal.2d 33, 36-37, 40-41.)  
SNCC’s not having presented any such extrinsic evidence, any evidence regarding who drafted 
the contract, or sufficient legal argument regarding the proper interpretation of this provision, the 
court is not persuaded now that SNCC is entitled to recover the attorney’s fees it has incurred in 
this action. (Pacific Gas & E. Co. v. G. W. Thomas Drayage etc. Co., supra, 69 Cal.2d 33, 36-
37, 40-41; see Myers Building Industries, Ltd. v. Interface Technology, Inc. (1993) 13 
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Cal.App.4th 949, 969-972; Bldg. Maint. Serv. Co. v. Ail Sys. (1997) 55 Cal.App.4th 1014, 1030. 

 

  

11.  TIME:  9:00   CASE#: MSC19-00485 
CASE NAME: SWOPE VS LIBERTY UNION HIGH SC 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN SUMMARY ADJ 
FILED BY LIBERTY UNION HIGH SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Continued by the Court to January 13, 2021. The case management conference set for 
December 11, 2020 is continued to February 5, 2021.  
 
The Court received an incomplete courtesy copy of the opposition (exhibit 1 was missing), but 
does not have a filed version of the opposition. It appears that Defendants were timely served 
with this opposition. This matter is continued so that Plaintiffs can file their opposition. Plaintiffs 
must file the opposition that was served on Defendants no later than December 14, 2020, 
except that the first page should include the new hearing date. 

 

  

12.  TIME:  9:00   CASE#: MSC19-02211 
CASE NAME: GUPTA VS NATIONSTAR MORTGAGE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of GUPTA FILED BY 
NATIONSTAR MORTGAGE, LLC 
* TENTATIVE RULING: * 
 
This is wrongful foreclosure case. On November 4, 2019 Plaintiff Praveen Gupta filed a 

complaint against Defendant Nationstar Mortgage for (1) negligence, (2) breach of contract, and 

(3) violation of Bus. & Prof. Code § 17200 et seq. The Court previously granted Defendant’s 

motion for judgment on the pleadings and Plaintiff filed a First Amended Complaint on October 

26, 2020. For the following reasons, the Demurrer is sustained, without leave to amend. 

Request for Judicial Notice 

Defendant requests judicial notice of several county recorder documents, correspondence from 
Nationstar Mortgage LLC dba Mr. Cooper, and Plaintiff’s declaration in support of his ex parte 
application for TRO (Ex. I). Unfortunately, Exhibit I appears to be missing from the RJN; 
however, this document is also Exhibit F to Defendant’s RJN in support of its Motion for 
Judgment on the Pleadings.  

Plaintiff objects in opposition that the Court cannot take judicial notice of the contents of 
Plaintiff’s declaration and references the previous MJOP exhibit numbers.  

As the Court stated in its order on the Request for Judicial notice in support of Defendant’s 
MJOP: “The court will take judicial notice of records such as admissions, answers to 
interrogatories, affidavits, and the like, when considering a demurrer, only where they contain 
statements of the plaintiff or his agent which are inconsistent with the allegations of the pleading 
before the court.” (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 
604-05 [approving judicial notice of prior declarations by the plaintiff or its representatives]; see 
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also Tucker v. Pacific Bell Mobile Services (2012) 208 Cal.App.4th 201, 218 fn.11 [“a court may 
take judicial notice of a party's admissions or concessions in cases where the admission ‘cannot 
reasonably be controverted,’ such as in answers to interrogatories or requests for admission, or 
in affidavits and declarations filed on the party's behalf. [citation omitted].”) 

Under the above authority, the Court may take judicial notice of the Plaintiff’s ex parte 
declaration. However, the Court declines to take judicial notice of the parties’ promissory note or 
Defendant’s correspondence to Plaintiff (Exs. A, E, F.) 

The Request for Judicial Notice is granted as to Exhibits B through D, G through I. It is denied 
as to Exhibits A, E, and F.  

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Facts and Procedural Background 

On or around September 16, 2005 Plaintiff obtained a mortgage loan secured by the property 
1704 Bridgeview St. Pittsburg, CA. (FAC at ¶¶ 9, 10.) Thereafter, Nationstar obtained the 
servicing rights to the loan. (Id. at ¶ 11.) In or around August 2018, Defendant provided Plaintiff 
with a trial payment plan which required that Plaintiff make three payments of $2,561.34 each 
month. Thereafter, Defendant agreed to provide Plaintiff with a permanent loan modification. 
The Trial Payment Plan required that Plaintiff make payments on September 30, 2018, October 
31, 2018, and November 30, 2018. (Id. at ¶ 13.) Plaintiff’s complaint alleges that he made the 
trial plan payments but Nationstar refused to provide him with a permanent loan modification as 
required by the TPP. (Id. at ¶ 14.) This Court previously granted a motion for judgment on the 
pleadings with leave to amend. Plaintiff now alleges that “Defendant rejected his last payment 
under the Trial Payment Plan with no justification.” (Id. at ¶ 15.) 

Analysis 

Critically, this Court previously granted Defendant’s motion for judgment on the pleadings 

because Plaintiff’s own declaration undermined his allegations that he had made all three trial 

plan payments as required by the TPP. Plaintiff’s only reference to this admission is the 

following allegation: 

“Thereafter, Plaintiff learned that Defendant had rejected his last payment under 

the Trial Payment Plan with no justification. This resulted in Plaintiff being offered 

[sic] the permanent modification despite his best efforts to comply with the terms 

of the TPP.”  
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(FAC at ¶ 15.) 

The amended complaint is otherwise essentially unchanged from the original complaint.  

Plaintiff makes no allegations in support of his assertion that “Defendant [ ] rejected his last 

payment under the Trial Payment Plan with no justification.” The exhibit attached to his ex parte 

declaration indicates that the third payment was reversed. Furthermore, Plaintiff’s claims for 

negligence and breach of contract specifically allege that he made all three trial payments. 

(See FAC at ¶¶ 22 and 31.) His claim for unfair business practices is predicated on his 

negligence and breach of contract claim. His own declaration refutes his allegation that he made 

all three payments. As a consequence, he has failed to allege facts sufficient to state a claim for 

negligence, breach of contract, or unfair business practices notwithstanding his previous 

opportunity to amend. 

The Demurrer is sustained, without leave to amend. 

 

  

13.  TIME:  9:00   CASE#: MSC19-02515 
CASE NAME: STEVE SALKELD VS GARY BOWERS 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY STEVE 
SALKELD 
* TENTATIVE RULING: * 
 
Unopposed motion for plaintiff’s attorney to be relieved as counsel is granted. Counsel is 
directed to file and then serve an order after hearing which includes the upcoming CMC. 

 

  

14.  TIME:  9:00   CASE#: MSC20-00271 
CASE NAME: MENASCO VS KILARR 
HEARING ON DEMURRER TO COMPLAINT of MENASCO 
FILED BY CONSTANCE KILARR 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by defendant Constance Kilarr to the Complaint. For the reasons 
set forth, the demurrer to the first cause of action is sustained, with leave to amend. The 
demurrer to the second cause of action is sustained, with leave to amend. 
 
ORDER TO SHOW CAUSE RE DISCRETIONARY STAY: The Court advises the parties that it 
is hereby issuing an Order to Show Cause directed to all parties to address why the Court 
should not stay this case pending the determination of the appeal ("Pending Appeal") of the 
order granting in part Plaintiffs' motion to enforce the General Mutual Release and Settlement 
Agreement made on or about September 20, 2018 ("Settlement") resolving the underlying action 
between the parties, Menasco v. Kilarr, Case No. MSC16-01460 in this Court (the "Prior 
Litigation"). The hearing on the Order to Show Cause shall be set for 9:00 a.m. on 
February 3, 2021. The Order to Show Cause directs all parties to the action to file a written 
response to the Order to Show Cause by no later than January 11, 2021 which includes a 
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statement of the filing party's position, with a supporting memorandum and declarations and 
other evidence, as appropriate, as to whether the Court in its discretion should stay the action 
until the Pending Appeal is finally determined because of the potential impact of the Pending 
Appeal on the issues in this action ("Stay Statement"). In addition to any other matters the 
parties include in their respective Stay Statement that they contend are relevant to the issuance 
of a stay, the parties' Stay Statement shall address (1) the status of the Pending Appeal; (2) the 
issues before the Court of Appeal in the Pending Appeal; (3) the deadlines for briefing in the 
Pending Appeal; and (4) the extent to which the issues the parties' anticipate will be resolved by 
determination of the Pending Appeal are within the scope of the claims asserted in this action 
and/or may affect the claims at issue in this action, including any potential collateral estoppel 
and/or res judicata effect of the determination of the Pending Appeal. By no later than 
January 25, 2021, the parties may each file one response to the Stay Statements filed by the 
other parties, with appropriate supporting authorities and evidence addressing the positions and 
issues raised in the other Stay Statements. 

The Complaint and Demurrer 

A. First Cause of Action – Breach of Contract 
 

Plaintiffs James Kenneth Menasco and Nikii Menasco allege a first cause of action for breach of 
contract against defendant Constance Kilarr. Mrs. Kilarr has demurred to this cause of action on 
the ground that she is not a party to the contract Plaintiffs' allege she breached, namely the 
Settlement entered into resolving the Prior Litigation, an action filed by the Menascos against 
the Kilarrs alleging claims based on a timeshare they jointly owned in South Lake Tahoe (the 
"Timeshare"). Plaintiffs' Opposition concedes the point (Opp. p. 2, ll. 4-7), but Plaintiffs contend 
that they can assert a breach of contract cause of action against Mrs. Kilarr based on a contract 
to which she is actually a party. The Court therefore sustains Mrs. Kilarr's demurrer to the first 
cause of action, with leave to amend. 

B. Second Cause of Action – Fraud 
 

Plaintiffs allege a second cause of action for fraud against Mrs. Kilarr. Plaintiffs allege that Mrs. 
Kilarr and her husband, defendant Jerry Kilarr, now deceased, requested that Plaintiffs remove 
their names from title to a timeshare in order to facilitate a 1031 exchange. (Compl. ¶ 25.) They 
allege they signed a quitclaim deed that removed Mr. and Mrs. Kilarr's names from title based 
on an agreement the quitclaim would be recorded within 30 days prior to the scheduled close of 
escrow for the sale of the time share which was December 7, 2018. (Compl. ¶¶ 14, 15, 17, 18, 
25, 26.) Instead, the quitclaim was recorded in May 2019, but the Kilarrs did not close escrow 
for the sale of the timeshare or participate in the 1031 exchange. (Compl. ¶ 26.) Plaintiffs allege 
when "Defendant" made the statements, the statements were false, the "Defendant's acts and 
omissions" are fraudulent misrepresentations and concealment of material information, and 
Plaintiffs relied on "Defendant's fraudulent statements and omissions." (Compl. ¶ 27.) 

Mrs. Kilarr demurs to the fraud cause of action on the following grounds: (1) the claim is barred 
by the litigation privilege, as all statements, acts and omissions on which the alleged fraud is 
based were made in connection with the Settlement of the underlying lawsuit; and (2) the fraud 
cause of action is not pled with the specificity mandated by the case law and fails to allege 
essential elements of the cause of action, including that the party who allegedly made the 
misrepresentations knew they were false when made. (Memo. ISO Dem. pp. 8-10.)  
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Analysis 

A. Legal Standard for Ruling on A Demurrer 
 

In ruling on the demurrer, the Court must accept as true all well-pleaded material factual 
allegations of the Complaint. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318; Rakestraw v. 
California Physicians’ Service (2000) 81 Cal.App.4th 39, 42. The Court deems the facts alleged 
to be true, "however improbable they may be." (Del E. Webb Corp. v. Structural Materials Co. 
(1981) 123 Cal. App. 3d 593, 604.) The allegations of the Complaint "must be liberally 
construed" in Plaintiff’s favor. (CCP §452; Garton v. Title Ins. & Trust Co. (1980) 106 Cal.App.3d 
365, 376 ["The test on demurrer is not whether the allegations are likely to be proven but 
whether the allegations preclude liability, and the allegations must be construed liberally in favor 
of the pleader," citing Skopp v. Weaver (1976) 16 Cal.3d 432].)  

In ruling on a demurrer, the Court is limited to consideration of the Complaint and matters of 
which the Court can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian 
v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 ["In reviewing the ruling on a demurrer, a 
court cannot consider, as Mercury would have us do, the substance of declarations, matter not 
subject to judicial notice, or documents judicially noticed but not accepted for the truth of their 
contents. (Citations omitted.)"].) "[J]judicial notice of a document does not extend to the 
truthfulness of its contents or the interpretation of statements contained therein, if those matters 
are reasonably disputable." Apple Inc. v. Superior Court (2017) 18 Cal.App.5th 222, 241 [citing 
C.R. v. Tenet Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1103-1104].) 

Defendant has requested the Court take judicial notice of the filing of certain pleadings in the 
Prior Litigation, including two declarations and a motion that are attached as Exhibits B-D to the 
request. Plaintiffs have not opposed the request. Subject to the limitations set forth above on the 
matters of which judicial notice is proper, the Court grants Defendant's request for judicial 
notice. 

B. The Allegations of Plaintiffs' Fraud Cause of Action 
 

The Complaint alleges Plaintiffs and Mr. and Mrs. Kilarr entered into the Settlement (though 
Plaintiffs now concede Mrs. Kilarr was not a party to the agreement). (Comp. ¶ 12.) Though the 
Complaint is not a model of clarity or completeness, as addressed below, Plaintiffs' Opposition 
explains that Plaintiffs do not base their fraud claim on statements made in the underlying 
lawsuit that were false, and they are not alleging they were fraudulently induced into entering 
into the Settlement. (Opp. p. 5, ll. 2-5.) Instead, Plaintiffs highlight four facts that they contend 
form the basis of their fraud cause of action against Mrs. Kilarr: (1) Mrs. Kilarr failed to close 
escrow for the sale of the timeshare; (2) Mrs. Kilarr recorded the quitclaim deed after escrow for 
the timeshare sale was canceled; (3) Mrs. Kilarr had her name removed from title to the 
timeshare without closing escrow; and (4) Mrs. Kilarr failed to "honor the terms of the settlement 
agreement" in the underlying action (though Plaintiffs admit elsewhere that Mrs. Kilarr was not a 
party to the Settlement). (Opp. p. 4, ll. 24-28.)  

A. Failure to State A Claim for Fraud 
 

The elements of a fraud cause of action are " '(a) misrepresentation (false representation, 
concealment, or nondisclosure); (b) knowledge of falsity (or ‘scienter’); (c) intent to defraud, i.e., 
to induce reliance; (d) justifiable reliance; and (e) resulting damage.' [Citations omitted.]" (Lazar 
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v. Superior Court, supra, 12 Cal.4th at 638.) Plaintiffs are required to plead their claim for fraud 
with specificity by alleging the "who, what, when, where and how" of the alleged 
misrepresentation, which is absent from the Complaint here. (Lazar v. Superior Court (1996) 12 
Cal.4th 631, 645; Charnay v. Cobert (2006) 145 Cal.App.4th 170, 185, fn. 14 ["Fraud and 
negligent misrepresentation must be pleaded with particularity and by facts that '"'show how, 
when, where, to whom, and by what means the representations were tendered.'].)  

1. Failure to Plead Fraud With Specificity 
 

The Complaint fails to the identify the "Defendant" who allegedly made the misrepresentations 
or engaged in the alleged acts or omissions Plaintiffs contend constitute the fraud, as the cause 
of action is asserted against two parties but only refers to "Defendant." (See Compl. ¶ 27.) To 
the extent the cause of action is based on misrepresentations, the Complaint does not allege 
when the misrepresentations were made, by whom and to whom they were made, and the 
manner in which they were made. (Compl. ¶¶ 25-27.)  

Paragraphs 12 through 18 of the Complaint cited in Plaintiffs' Opposition to the Demurrer do not 
supply the missing facts and details. For example, those allegations refer generally to 
"Defendants" engaging in various alleged acts and omissions. There are five defendants named 
in the preliminary allegations; a general reference to "Defendants" in these paragraphs is 
insufficient to identify the specific actor who allegedly made the false statements or engaged in 
the other acts or omissions alleged if those acts and omissions are the basis of Plaintiffs' fraud 
claim. These paragraphs do not include details as to any dates, time frames, or the manner in 
which any allegedly false statements or misrepresentations were conveyed and to whom. 

2. Failure to Plead All Necessary Elements 
 

Defendant correctly points out that Plaintiffs have not alleged the essential element of "scienter," 
as the Complaint does not allege that the defendant who made any of the allegedly false 
representations made the statements with knowledge of their falsity (Compl. ¶ 27.) The 
Complaint only alleges that the statements were false when made. (Compl. ¶ 27.) The 
Complaint does not allege that the defendant who allegedly made the false statements did so 
with intent to deceive the Plaintiffs or intent that Plaintiffs' rely on the false statement, another 
essential element. (Compl. ¶¶ 12-18, 27.)  

The Complaint also does not specifically allege what "statements" constitute the alleged false 
representations, what "acts and omissions . . . constitute fraudulent misrepresentations" and 
what information was allegedly fraudulently concealed from them. To the extent Plaintiffs' fraud 
cause of action is based on fraudulent concealment, Plaintiffs must also allege when and how 
they discovered the true facts and that the true facts had been concealed by one or more of the 
defendants. (See WA Southwest 2, LLC v. First American Title Ins. Co. (2015) 240 Cal.App.4th 
148, 156-157.)  

3. Plaintiffs' Breach of Settlement as Foundation for Tort Claim for Fraud and 
Reliance on Robinson Helicopter  
 

Though Plaintiffs have not clearly pled the facts upon which their fraud cause of action is based 
and have omitted elements critical to that cause of action, their Opposition to the Demurrer 
summarizes the four primary facts on which they state they are basing their fraud cause of 
action. (Opp. p. 5, ll. 4-6 ["Plaintiffs are alleging that Defendant entered into a written settlement 
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agreement with the above terms and breached those terms. From the breach of the contract, 
the settlement agreement, Plaintiffs are alleging a tort cause of action."].) As this statement in 
Plaintiffs' Opposition confirms, the facts on which Plaintiffs contend the tort cause of action is 
based consist of acts or omissions by which Mr. and/or Mrs. Kilarr allegedly breached the 
Settlement. However, Plaintiffs concede Mrs. Kilarr is not a party to the Settlement, and 
Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 34 Cal.4th 979 ("Robinson Helicopter") on 
which they rely in their Opposition does not provide support for the proposition that they can sue 
a nonparty to the contract for fraud to recover tort damages for breach of the settlement.  

Further, Robinson Helicopter does not stand for the general proposition that a claim in tort can 
be stated when the basis of the claim is breach of contract. Factually, Robinson Helicopter 
involved a contract for the sale of goods and unique facts by which, notwithstanding the 
economic loss rule, the helicopter company plaintiff was able to state a claim for fraud based on 
written certificates submitted to the company by its supplier with affirmative misrepresentations 
that the products supplied were manufactured and complied with Robinson's engineering 
specifications, the breach of which subjected Robinson to potential tort liability for loss and 
injuries by its customers from the defective helicopters that failed. The Court made it clear its 
holding was limited. (Robinson Helicopter, supra, 34 Cal.4th at 993 ["Our holding today is 
narrow in scope and limited to defendant's affirmative misrepresentations on which a plaintiff 
relies and which expose a plaintiff to liability for personal damages independent of plaintiff's 
economic loss."].) The Robinson Helicopter decision does not alter the general rule that 
California courts " 'enforce a breach of a contractual promise through contract law, except when 
the actions that constitute the breach violate a social policy that merits the imposition of tort 
remedies.' " (Id. at 991-992 [quoting Freeman & Mills, Inc. v. Belcher Oil Co. (1995) 11 Cal.4th 
85, 107].) Plaintiffs cannot convert a claim for a breach of the Settlement into a fraud claim to 
obtain tort damages simply by labeling acts and omissions of the Defendants in not performing 
the contract terms as "fraudulent" or "false statements"; Robinson Helicopter does not support 
Plaintiffs' apparent position that a claim for tort damages can be based on a breach of contract 
based on the facts Plaintiffs contend their fraud cause of action is based on. 

B. Litigation Privilege 
 

Mrs. Kilarr contends Plaintiffs' fraud cause of action is barred by the litigation privilege because 
it is based on communications concerning the settlement of the prior litigation. The litigation 
privilege in California protects any communications "(1) made in judicial or quasi-judicial 
proceedings; (2) by litigants or other participants authorized by law; (3) to achieve the objects of 
the litigation; and (4) that have some connection or logical relation to the action." (Silberg v. 
Anderson (1990) 50 Cal.3d 205, 212.) (See also Civ. Code § 47(b).)  

The litigation privilege has been applied to protect a party who settled litigation from a 
subsequent suit for fraud, fraudulent inducement, or false promise based on communications 
made in connection with the settlement of the action. (See, e.g., Seltzer v. Barnes (2010) 182 
Cal.App.4th 953, 963-64; Applied Business Software, Inc. v. Pacific Mortgage Exchange, Inc. 
(2008) 164 Cal.App.4th 1108, 1118; Navarro v. IHOP Properties, Inc. (2005)134 Cal.App.4th 
834, 844 [barring cause of action for fraud when contested statements were made during 
settlement discussions]; Home Ins. Co. v. Zurich Ins. Co. (2002) 96 Cal.App.4th 17, 24 ["the 
alleged misrepresentation was made during a lawsuit to induce settlement and therefore falls 
within the litigation privilege."].) As a general proposition, however, the litigation privilege does 
not bar claims for breach of contract, including breach of a settlement agreement. (Performance 
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Plastering v. Richmond American Homes of California, Inc. (2007) 153 Cal.App.4th 659, 673 
["As our Supreme Court has recently stated, 'The litigation privilege of Civil Code section 47, 
subdivision (b) (section 47(b)), generally protects from tort liability any publication made in 
connection with a judicial proceeding.'  [Citation omitted] Here, Richmond is not being sued in 
tort based on a publication it made in connection with a judicial proceeding. Rather, it is being 
sued in contract for breaching two settlement agreements. The litigation privilege simply does 
not apply," quoting Jacob B. v. County of Shasta (2007) 40 Cal.4th 948, 952].)  

The Court has concluded that Plaintiffs have not alleged the "who, what, when, where and how"' 
of the alleged fraudulent misrepresentations or concealment on which their fraud claim is 
founded. Those specific facts that may be subsequently alleged by Plaintiffs, including the 
specific subject matter, timing, and manner of making the alleged misrepresentations or 
concealment, are material to the Court's application of the litigation privilege. The specific facts 
alleged by Plaintiffs in any amended complaint may show the claim is barred by the litigation 
privilege, but until the facts are alleged as to all necessary elements of the fraud claim with the 
specificity required under the case law, it is premature for the Court to make that determination.  

Despite the Court's doubts as to whether Plaintiffs can state a viable cause of action for fraud, 
the demurrer to the second cause of action for fraud is sustained, with leave to amend.  

Procedural Note on Exhibits  

The Court notes that Defendant's request for judicial notice in support of her demurrer does not 
properly tab the exhibits as required by CRC 3.1110(f)(3) and Local Rule 3.42. Counsel is 
directed to review these rules and comply with them as to any future filings. Failure to do so may 
result in rejection or disregard of nonconforming papers. 

 

  

15.  TIME:  9:00   CASE#: MSC20-00271 
CASE NAME: MENASCO VS KILARR 
HEARING ON MOTION TO/FOR & SPEC MTN TO STRIKE CMPLT PURS CCP 
425.16 FILED BY JORDAN J YUDIEN 
* TENTATIVE RULING: * 
 
Before the Court is a special motion to strike the third cause of action of the Complaint filed by 
defendant Jordan Yudien. For the reasons set forth, the motion is denied. 
 
ORDER TO SHOW CAUSE RE DISCRETIONARY STAY: Please see Line 14 above. The 
Court hereby issues an Order to Show Cause as to why the Court should not stay this action 
pending the determination of the appeal of the order granting in part the motion to enforce the 
settlement in the Prior Litigation (defined below) with an opportunity for briefing by all parties. 

Factual Background 

Plaintiffs have sued Jordan Yudien for breach of fiduciary duty in the third cause of action of the 
Complaint. Yudien was counsel for defendants Constance Kilarr and Jerry Kilarr, now 
deceased, in the prior litigation filed by Plaintiffs against the Kilarrs arising out of a timeshare at 
a Marriott resort in South Lake Tahoe (the "Timeshare"). Plaintiffs and the Kilarrs settled the 
prior litigation (MSC16--01460) ("Prior Litigation"). Plaintiffs accuse Mr. Yudien, as counsel 
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representing their adversaries, of breaching a fiduciary duty allegedly owed to them by his 
belatedly recording a quitclaim deed which removed his clients from title to the Timeshare in 
connection with the implementation of their settlement agreement. 

Mr. Yudien has filed a special motion to strike the third cause of action under Code of Civil 
Procedure § 425.16 ("anti-SLAPP motion"). He contends the acts and omissions Plaintiffs allege 
as the basis for their breach of fiduciary duty claim constitute "protected activity" under the anti-
SLAPP statute, and that Plaintiffs cannot demonstrate a probability of prevailing on the merits, 
because the claim is barred by the litigation privilege, and because, as counsel for the opposing 
parties, he owed no fiduciary duty to Plaintiffs. 

Analysis 

I. Legal Standard for Ruling on anti-SLAPP Motion 
 

Code of Civil Procedure § 425.16(b)(1) provides "A cause of action against a person arising 
from any act of that person in furtherance of the person’s right of petition or free speech under 
the United States Constitution or the California Constitution in connection with a public issue 
shall be subject to a special motion to strike, unless the court determines that the plaintiff has 
established that there is a probability that the plaintiff will prevail on the claim." Section 
425.16(e) lists activities that qualify as "an act in furtherance of a person's right of petition or free 
speech" under the statute. (CCP § 425.16(e).) Under Code of Civil Procedure § 425.16(e), 
protected activity includes written or oral statements or a writing "made in connection with an 
issue under consideration or review" by a judicial body, the ground upon which Mr. Yudien 
bases his anti-SLAPP motion. (CCP § 425.16(e)(2); Motion p. 2, ll. 4-7.) "The only means 
specified in section 425.16 by which a moving defendant can satisfy the requirement is to 
demonstrate that the defendant's conduct by which plaintiff claims to have been injured falls 
within one of the four categories described in subdivision (e), defining subdivision (b)'s phrase, 
"act in furtherance of a person's right of petition or free speech under the United States or 
California Constitution in connection with a public issue." [Citation omitted.]" (Equilon 
Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 66 [124 Cal.Rptr.2d 507, 52 P.3d 
685].)  

In Baral v. Schnitt (2016) 1 Cal.5th 376 ("Baral"), the California Supreme Court explained the 
two step approach a Court must take in ruling on an anti-SLAPP motion: 

First, the defendant must establish that the challenged claim 
arises from activity protected by section 425.16. [Citation omitted.] 
If the defendant makes the required showing, the burden shifts to 
the plaintiff to demonstrate the merit of the claim by establishing a 
probability of success. We have described this second step as a 
"summary-judgment-like procedure." [Citation omitted.]  The court 
does not weigh evidence or resolve conflicting factual claims. Its 
inquiry is limited to whether the plaintiff has stated a legally 
sufficient claim and made a prima facie factual showing sufficient 
to sustain a favorable judgment. It accepts the plaintiff's evidence 
as true, and evaluates the defendant's showing only to determine 
if it defeats the plaintiff's claim as a matter of law. [Citation 
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omitted.] "[C]laims with the requisite minimal merit may proceed." 
[Citation omitted.] 

(Id. at 384-385.)  

In the first step, the party bringing the anti-SLAPP motion bears the burden of demonstrating 
that the claims "arise from" protected activity. (Navellier v. Sletten (2002) 29 Cal.4th 82, 88 
("Navellier") [moving party satisfies its "threshold burden by showing that challenged cause of 
action is one arising from protected activity" that fits one of the four categories listed in Code of 
Civil Procedure § 425.16(e)].) If Defendant does not demonstrate that the claims arise from 
protected activity, then there is no basis to grant the special motion to strike under Code of Civil 
Procedure § 425.16, and the Court does not need to reach address the probability of Plaintiffs' 
prevailing on the breach of fiduciary duty cause of action. (CCP § 425.16(b)(1); Navellier, supra, 
29 Cal.4th at 88 [if the Court finds the moving party has shown the claim arises from protected 
activity, "it must then determine whether plaintiff has demonstrated a probability of prevailing on 
the claim."].) 

In evaluating whether the claim arises from protected activity, the Court in Contreras v. Dowling 
(2016) 5 Cal.App.5th 394 explained: 

"In deciding whether the 'arising from' requirement is met, a court 
considers 'the pleadings, and supporting and opposing affidavits 
stating the facts upon which the liability or defense is based.' (§ 
425.16, subd. (b).)" (City of Cotati v. Cashman, supra, 29 Cal.4th 
at p. 79.) Thus, the court is not limited to examining the allegations 
of the complaint alone but rather considers the pleadings and the 
factual material submitted in connection with the special motion to 
strike. (Karnazes v. Ares (2016) 244 Cal.App.4th 344, 353–354 
[considering pleadings, a declaration, and e-mails attached thereto 
at first step of anti-SLAPP analysis]; see Navellier, supra, 29 
Cal.4th at p. 90 ["Examination of the relevant documents reveals 
that each of Sletten’s acts (or omissions) about which plaintiffs 
complain falls squarely within the plain language of the anti-
SLAPP statute."].)  

(Id. at 408.)  

A. Protected Activity Under Prong 1 
 

With respect to acts in furtherance of the right of petition, "[t]he [litigation] privilege informs 
interpretation of the 'arising from' prong of the anti-SLAPP statute (see Equilon Enterprises v. 
Consumer Cause, Inc., supra, 29 Cal.4th at pp. 64–65), but protections afforded by the statute 
and the privilege are not entirely coextensive. [Citation omitted.]" (Navellier v. Sletten (2003) 106 
Cal.App.4th 763, 770 ("Navellier II").)  

In addition, though the litigation privilege generally applies to claims arising out of 
communications or communicative acts, "if the gravamen of the action is communicative, the 
litigation privilege extends to noncommunicative acts that are necessarily related to the 
communicative conduct, which in this case included acts necessary to enforce the judgment and 
carry out the directive of the writ. [Citations omitted.] Stated another way, unless it is 
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demonstrated that an independent, noncommunicative, wrongful act was the gravamen of the 
action, the litigation privilege applies." (Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1065 
[communicative conduct of obtaining a default judgment based on a false declaration of service 
was the gravamen of the cause of action, not the noncommunicative conduct of executing on 
the judgment].) 

1. When A Claim "Arises from" Protected Activity 
 

"A claim arises from protected activity when that activity underlies or forms the basis for the 
claim. [Citation omitted.] Critically, 'the defendant's act underlying the plaintiff's cause of action 
must itself have been in furtherance of the right of petition or free speech.' [Citations omitted.]" 
(Park v. Board of Trustees of California State University (2017) 2 Cal.5th 1057, 1062-1063 
[emphasis in original, quoting City of Cotati v. Cashman (2002) 29 Cal.4th 69, 78].) That a claim 
arises after protected activity has occurred is not enough to demonstrate the claim "arises" from 
protected activity for purposes of the anti-SLAPP action statute. (Navellier, supra, 29 Cal.4th at 
89; City of Cotati v. Cashman (2002) 29 Cal.4th 69, 76-78.)  

To evaluate the cause of action under the Park standard, "courts should consider the elements 
of the challenged claim and what actions by the defendant supply those elements, and 
consequently form the basis for liability." (Park, supra, 2 Cal.5th at 1063.) Courts must 
distinguish between the activities alleged that constitute the basis of the claim and those that 
merely provide evidentiary support for the claim. (Gaynor v. Bulen (2018) 19 Cal.App.5th 864, 
877-878; Baral, supra, 1 Cal.5th at 395 [a "claim" that is properly subject to an anti-SLAPP 
motion under Code of Civil Procedure § 425.16 means "allegations of protected activity that are 
asserted as grounds for relief. [Italics omitted.]"])  

2. Protected Activity Related to Settlements and Attorneys, and "Communicative 
Conduct" 

The anti-SLAPP statute protections "extend[s] to lawyers and law firms engaged in litigation-
related activity." (Optional Capital, Inc. v. Akin Gump Strauss, Hauer & Feld LLP (2017) 18 
Cal.App.5th 95, 113.) "Any act" in furtherance of protected activity under Code of Civil 
Procedure § 425.16(b)(1) "includes communicative conduct such as the filing, funding, and 
prosecution of a civil action. [Citations omitted.] This includes qualifying acts committed by 
attorneys in representing clients in litigation." (Rusheen v. Cohen, supra, 37 Cal.4th at 1056.)  

Settlement negotiations and entering into a settlement of litigation are generally within the scope 
of protected activity for purposes of the anti-SLAPP statute such that tort claims for fraud based 
on misrepresentations made during the negotiations or an alleged false promise in entering into 
the settlement without intent to perform may satisfy Prong 1. (See, e.g., Seltzer v. Barnes (2010) 
182 Cal.App.4th 953, 963-64; Applied Business Software, Inc. v. Pacific Mortgage Exchange, 
Inc. (2008) 164 Cal.App.4th 1108, 1118; Old Republic Construction Program Group v. Boccardo 
Law Firm, Inc. (2014) 230 Cal.App.4th 859, 869 ("Old Republic") [fraud cause of action based 
on entry into settlement without intent to perform is based on protected activity under the anti-
SLAPP statute]; Navarro v. IHOP Properties, Inc. (2005) 134 Cal.App.4th 834, 841-42 [fraud 
claim based on statements made in settlement negotiations to induce plaintiff to enter into 
stipulation for entry of judgment are protected activity].) 

Those claims are distinguishable from claims based on acts or omissions which breach the 
terms or conditions of the settlement or other agreement. A breach of a duty to perform is 
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noncommunicative conduct and does not constitute protected activity simply because the 
conduct occurs in connection with a settlement of litigation. (Ben-Shahar v. Pickart (2014) 231 
Cal.App.4th 1043, 1053 ["Plaintiff's complaint is not directed at the act of defendants' filing the 
unlawful detainer proceedings or the parties' act of settling the matter. Rather, it is directed the 
Pickarts' acts constituting a purported breach of the settlement agreements based on their 
conduct in failing to occupy plaintiff's apartment in a timely fashion as required by the SMCC."]; 
Applied Business Software, Inc. v. Pacific Mortgage Exchange, Inc., supra, 164 Cal.App.4th at 
1117, 1118 [refusing to extend "protected activity" to cover breach of a settlement agreement, 
finding the breach of the settlement was not based on the "constitutionally protected conduct 
described in section 425.16"].)  

The case Old Republic, supra, 230 Cal.App.4th 859 illustrates these principles. The Defendant 
attorneys filed a personal injury suit for their client arising out of a motor vehicle accident. 
Old Republic was the workers compensation insurer for the client's employer. The parties to 
the personal injury suit settled their lawsuit for her motor vehicle insurance coverage limits. 
Old Republic intervened in the action alleging a right to reimbursement from the client for 
workers compensation benefits it paid to the injured motorist/client from any recoveries. Counsel 
for the injured motorist/client and Old Republic signed a stipulation after the settlement of the 
underlying action providing that the settlement proceeds could only be withdrawn upon the 
signature of both parties, and there was an apparent understanding the funds would be 
deposited into the client's attorneys' trust account. Old Republic dismissed its complaint in 
intervention. The attorneys for the client later withdrew and disbursed the settlement funds 
without obtaining Old Republic's signature.  

Old Republic sued the attorneys for the client, alleging causes of action for breach of contract 
based on breach of the stipulation, fraud based on their fraudulently inducing Old Republic to 
sign the stipulation by falsely promising they would not withdraw the funds without both parties' 
signature, conversion based on the wrongful distribution of the funds, and breach of fiduciary 
duty owed to Old Republic, as well as claims for negligence and declaratory relief. (Id. at 865-
866.) The attorneys filed an anti-SLAPP motion and contended the claims were all based on 
protected activity. The Court distinguished the claims for breach of contract, negligence and 
declaratory relief, which it held arose from a breach of the stipulation and the attorneys' conduct 
in making the improper distribution of the settlement funds and which was not protected activity, 
and the fraud claim, which was based on negotiations leading to the settlement, constituting 
protected activity, and was subject to the litigation privilege covering communications in 
connection with litigation. (See also California Back Specialists Medical Group v. Rand (2008) 
160 Cal.App.4th 1032 [attorney anti-SLAPP motion denied as claim by medical lien holders 
against attorney for wrongful disbursement of settlement proceeds arose out of attorney's 
conduct in distributing settlement funds without satisfying the medical liens].)  

B. Plaintiffs' Allegations Against Mr. Yudien 
 

Plaintiffs' claim against Mr. Yudien concerns a settlement of the Prior Litigation by Plaintiffs and 
defendants Mr. and Mrs. Kilarr made in September 2018. (Compl. ¶¶ 11, 12; Yudien Decl. ¶ 2.) 
Plaintiffs allege that under the settlement, Mr. and Mrs. Kilarr agreed to purchase the Marriott 
Timeshare that was the subject of the dispute in the Prior Litigation. (Compl. ¶¶ 12, 13; Yudien 
Decl. Exh. A [General Mutual Release and Settlement Agreement ("Settlement") ¶¶ 5.a and 5.b, 
though the purchase agreement, Exhibit A to the Settlement is omitted from the exhibit copy 
attached to Mr. Yudien's Declaration].) In order to effectuate the purchase, the Kilarrs requested 
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that Plaintiffs execute a quitclaim deed to remove the Kilarrs from title so that they could acquire 
the Timeshare through a 1031 exchange. (Compl. ¶14; Miller ¶¶ 5-7.) The Menascos and Kilarrs 
agreed in the Settlement to execute and record the quitclaim within three business days after 
they entered into the Settlement. (Compl. ¶ 30; Yudien Decl. Exh. A [Settlement ¶ 5.a]; Miller 
Decl. ¶¶ 5, 9.)  

The parties extended the deadline for closing of the sale of the Timeshare to December 7, 2018 
to allow for the Kilarrs name to be removed from title to the Timeshare for at least 30 days prior 
to the closing for the 1031 exchange. (Compl. ¶¶ 15, 30; Miller ¶¶ 6-8.) The Menascos executed 
the quitclaim, and they gave the quitclaim to Mr. Yudien for recording in late September 2018 
after the settlement was fully executed. (Compl. ¶¶ 14, 30, 32; Miller Decl. ¶ 8.) Mr. Yudien "took 
steps to get the [quitclaim] Deed recorded, since someone needed to do it." (Yudien Decl. ¶ 6, 
p. 2, l. 24.) (See also Miller Decl. ¶¶ 8-9.) However, the quitclaim was rejected by the county 
recorder's office based on several technical defects. (Yudien Decl. ¶¶ 7, 8; Miller Decl. ¶ 10.) 
The Menascos filed a motion to enforce the settlement in the Prior Litigation in March 2019 
("March Enforcement Motion"). (Yudien Decl. ¶ 6 and Exh. C.)  

Mr. Yudien re-submitted the quitclaim for recording in May 2019 shortly before the scheduled 
hearing on the March Enforcement Motion, and it was recorded in May 2019. (Compl. ¶¶ 18, 31, 
32; Yudien Decl. ¶ 10.) However, the Kilarrs had signed escrow instructions to cancel the 
escrow for the sale at the end of April 2019, before the quitclaim was recorded. (Compl. ¶ 32; 
Pl. RJN Exhs. 2 and 3 [J. Kilarr Decl. ¶ 16 and Exh. K].) Mr. Yudien indicates the Menascos 
cancelled escrow, and he did not know they had cancelled when he recorded the quitclaim, 
as their cancelation of the escrow was inconsistent with their motion to enforce the Settlement. 
(Yudien Decl. ¶ 10.) The Complaint alleges it was the Kilarrs who cancelled the escrow. 
(Compl. ¶ 32.) No sale of the Timeshare to the Kilarrs has apparently been completed, and 
Mr. Kilarr is now deceased. 

Plaintiffs allege that Mr. Yudien breached his duty to promptly record the quitclaim transmitted to 
him for that purpose in September 2018, and then breached his duty again by recording the 
quitclaim in May 2019 after his clients had canceled the escrow for the sale. (Compl. ¶ 32.) 
Though not explicitly alleged in the Complaint, in their opposition to the anti-SLAPP motion, 
Plaintiffs contend that Mr. Yudien agreed in effect to act as an escrow agent for the purpose of 
receiving and recording the quitclaim deed (Opp. p. 6, ll. 18-19), and that he failed to perform his 
obligations in that capacity by not promptly recording the quitclaim deed when it was tendered to 
him for recording, and then by recording the quitclaim in May 2019 when the conditions to the 
recording (i.e., the Kilarrs making the sale deposit and their intended completion of the purchase 
of the Timeshare) had failed.  

C. Elements of Breach of Fiduciary Duty Claim and Application of Prong 1 
Protected Activity Standards to Allegations Against Mr. Yudien 
 

"The elements of a cause of action for breach of fiduciary duty are: (1) the existence of a 
fiduciary duty; (2) a breach of the fiduciary duty; and (3) resulting damage. [Citation omitted.]" 
(Pellegrini v. Weiss (2008) 165 Cal.App.4th 515, 524.) Courts have specifically held that when 
an attorney agrees to act as an escrow in handling title documents or funds in connection with a 
settlement or other agreement, an attorney may be liable for failure to comply with the terms or 
conditions for disposition of that property entrusted to him. (Wasmann v. Seidenberg (1988) 202 
Cal.App.3d 752 [in settlement of dissolution, attorney liable for allowing recording of grant deed 
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without receipt of payment from his client]; Virtanen v. O'Connell (2006) 140 Cal.App.4th 688 
[attorney liable for wrongful closing of stock transaction and transfer of shares to transfer agent]; 
Old Republic, supra, 230 Cal.App.4th 859.) Under Park, the Court must evaluate whether the 
Complaint alleges protected activity as a necessary element of the claim. 

The acts and omissions which Plaintiffs allege constitute the breach of a duty by Mr. Yudien are 
his failure to record the quitclaim deed in the time frame provided by the Settlement when he 
agreed to do so, and his subsequent recording of the deed over eight months later when the 
Kilarrs had signed escrow cancellation instructions, when the Kilarrs allegedly did not intend to 
complete the purchase of the Timeshare. Mr. Yudien argues his omission to act, and his 
subsequent act, in recording the quitclaim is "communicative conduct" or is a noncommunicative 
act in furtherance of the communicative act of his representation of the Kilarrs in the Prior 
Litigation. The Court disagrees, as the allegations of the Complaint allege independent, 
noncommunicative wrongful acts by Mr. Yudien's agreement to record the quitclaim in 
connection with the purchase and sale of the Timeshare, his alleged failure to perform that task 
in the time frame required, and his subsequent improper recording of the quitclaim when the 
Kilarrs allegedly no longer intended to buy the Timeshare. (See Rusheen v. Cohen, supra, 37 
Cal.4th at 1065 [the litigation privilege applies "unless it is demonstrated that an independent, 
noncommunicative, wrongful act was the gravamen of the action].) 

The fact that Plaintiffs' claim against Mr. Yudien arose following his representation of the Kilarrs 
in the Prior Litigation alone is not enough to support the conclusion the claim they are asserting 
against him arises out of protected activity. Fundamentally, the claim alleged is that Mr. Yudien 
failed to fulfill an agreement he made regarding the prompt recording of the quitclaim deed 
entrusted to him by the Menascos. Though the settlement of the Prior Litigation was the reason 
they delivered the quitclaim to Mr. Yudien for recording, his obligation to use the quitclaim for 
the purposes for which it was sent to him pursuant to the parties' agreed instructions and 
conditions on the recording of the quitclaim and his breach of that obligation are neither 
petitioning activity nor communicative conduct in connection with petitioning activity. The parties 
could have given the quitclaim to a title company, an escrow company, or an attorney service 
under a similar agreement and instructions for recording, and those entities could have been 
subject to a similar claim for breach of duty.  

II. Conclusion 
 

Unless the Court finds that the claim the Menascos are asserting is based on "protected activity" 
within the meaning of the anti-SLAPP statute, the Court does not need to address Prong 2 and 
whether Plaintiffs have demonstrated a probability of prevailing on the merits of their third cause 
of action. The Court does not reach the merits of Plaintiffs' ability to demonstrate a probability of 
prevailing on their breach of fiduciary duty cause of action, including whether Plaintiffs can 
demonstrate any damage caused by any failure to record the quitclaim as opposed to the failure 
to close the sale of the Timeshare. Because Mr. Yudien has not met his initial burden of proof 
under Prong 1 by showing the cause of action arises from protected activity, the motion must be 
denied. 

Evidentiary Issues 

Defendant has requested judicial notice of pleadings filed in the Prior Litigation, including the 
Menascos’ motion to enforce the Settlement apparently filed in June 2019 and set for hearing on 
July 10, 2019 (Def. RJN Exh. B, though identified in the Def. RJN as Exh. D); Jordan Yudien's 
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Declaration in opposition to the Menascos' motion to enforce the settlement dated May 2, 2019 
(Def. RJN Exh. C); and Jordan Yudien's Supplemental Declaration dated May 3, 2019 (Def. RJN 
Exh. D.) Plaintiffs do not object to or oppose the request, and the Court grants Defendant's 
request for judicial notice. (Evid. Code § 452(d).)  

Plaintiffs have requested the Court take judicial notice of the Settlement, a pleading filed in the 
Prior Litigation, and a cancellation of escrow instruction that was attached to a declaration that 
does not appear to be disputed (see Pl. RJN Exh. 2 [J. Kilarr Decl. ¶ 16 and Exh. K thereto]). 
Mr. Yudien has not objected to or opposed the request. The Court grants Plaintiffs' request for 
judicial notice. (Evid. Code § 452(d).) 

Mr. Yudien filed evidentiary objections to the declarations filed by Plaintiffs. The Court rules on 
those objections as follows: 

Declaration of James Kenneth Menasco and Nikii Menasco: 

¶ 10 – Overruled. 

¶ 14 – Overruled. (See Yudien Decl. ¶¶ 9, 10; Pl. RJN Exh. 2.) 

¶ 15 – 15.a. – sustained; 15.b. – overruled as to first sentence, sustained as to 
remainder of paragraph; 15.c – overruled. 

Declaration of Raymond Miller 

¶ 11 – Overruled. 

¶ 12 – Sustained.  

Plaintiffs' Opposition to the motion addresses a number of "facts" that do not appear in the 
record before the Court on this motion and are unsupported by any admissible evidence. (See, 
e.g., Opp. p. 4, ll. 1-15 and ll. 19-21, regarding emails allegedly exchanged between counsel 
and the specific date the quitclaim deed was allegedly recorded.) These statements are not 
alleged in the Complaint or presented in any evidence, and the Court has not considered them 
in ruling on the motion. 

Procedural Note on Exhibits  

The Court notes that Plaintiffs' request for judicial notice in support of their opposition does not 
comply with CRC 3.1110(f)(3) and Local Rule 3.42 concerning tabbing of exhibits. Counsel is 
directed to review these rules and comply with them as to any future filings. Failure to do so may 
result in rejection or disregard of nonconforming papers. 
 

  

16.  TIME:  9:00   CASE#: MSC20-00581 
CASE NAME: SPEAR VS MANOR CARE OF WALNUT 
HEARING ON DEMURRER TO COMPLAINT of SPEAR FILED BY MANOR CARE OF 
WALNUT CREEK CA, LLC, HCR MANOR CARE SERVICES, LLC 
* TENTATIVE RULING: * 
 
  Defendant demurs to the Second and Fourth Causes of Action of plaintiff’s Complaint.  

The demurrer to the Fourth Cause of Action is overruled on the condition that plaintiff file a 
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dismissal of this cause of action on or before December 23, 2020.  Otherwise, it is sustained as 

unopposed, without leave to amend.  (CCP § 430.10 (a), (e).)  The demurrer to the Second 

Cause of Action is overruled.  Defendant shall file and serve its Answer on or before December 

23, 2020. 

 Plaintiff was a resident at defendant’s skilled nursing facility from August 4, 2019 to 
September 14, 2019.  The Second Cause of Action alleges a cause of action under Health and 
Safety Code section 1430 (b) for statutory damages, costs, attorney’s fees, and punitive 
damages based on defendant’ s alleged violation of the Patient’s Bill of Rights of residents of 
such a facility.   
 
 On August 17, 2020, the California Supreme Court issued its decision in Jarman v. HCR 
ManorCare, Inc. (2020) 10 Cal.5th 375, 379, holding that the $500 in statutory damages 
available under section 1430 (b) is capped at $500 per action and not $500 per violation.  
Sometime thereafter, defendant apparently tried to moot the Second Cause of Action by 
tendering $500 and offering to reach an agreement regarding any awardable attorney’s fees. 
 
 However, the facts of that offer are not before the court on this demurrer because the 
demurrer is decided on the face of the pleadings only.  (See Rea v. Blue Shield of California 
(2014) 226 Cal.App.4th 1209, 1223.)  Further, even if they were, plaintiff would still be entitled to 
have a jury decide her claim for punitive damages under this cause of action, so it is not moot.  
(See the accompanying ruling on defendant’s motion to strike.) 
 
 The argument that defendant makes in its Reply Brief that the Second Cause of Action is 
moot because plaintiff’s only permissible response to the tender of payment was to object to it, 
on penalty of waiving any defects, is unpersuasive.  Setting aside that defendant cites a 
superseded version of the applicable statute, Civil Code section 2076 rather than Civil Code 
section 1501, an offer of partial performance is of no effect to extinguish an obligation.  
(CC § 1486.)   Here, defendant only tendered the $500 and offered to negotiate payment of 
attorney’s fees.  However, punitive damages are also available as a remedy under Health and 
Safety Code section 1430 (b) in appropriate cases.  (See H &SC § 1430 (c) (“The remedies 
specified in this section shall be in addition to any other remedy provided by law.”))  The tender 
included no offer to pay punitive damages. 
 
 For these reasons, the demurrer to the Second Cause of Action is overruled. 
 

  

17.  TIME:  9:00   CASE#: MSC20-00581 
CASE NAME: SPEAR VS MANOR CARE OF WALNUT 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFFS COMPLAINT 
FILED BY MANOR CARE OF WALNUT CREEK CA, LLC, HCR MANOR CARE 
* TENTATIVE RULING: * 
 
  The court rules as follows on defendant’s Motion to Strike, using the Arabic numeral 

equivalents of the Roman numerals used in defendant’s Notice of Motion.  Where additional 

comment is necessary, it is also placed under the same numbers later in this ruling. 

1. Granted to this extent:  The words, “and treble damages pursuant to Civil Code § 3345” 
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are stricken, without leave to amend. 
 

2. Denied. 
 

3. Denied. 
 

4. Denied. 
 

5. Denied.  The court makes no determination on this motion to strike whether plaintiff will 
be entitled to any attorney’s fees regarding the Second Cause of Action. 
 

6. Denied as moot.  Plaintiff has stated she will dismiss her Fourth Cause of Action.  (See 
Plaintiff’s Opposition, footnote 3.) 
 

7. Denied as moot, as to the Fourth Cause of Action. 
 

Discussion 
 

1. The request to treble any punitive damages awarded under the First Cause of 
Action, for elder neglect. 

 
In 1988, the Legislature enacted Civil Code section 3345.  That section permits the trier 

of fact to as much as treble a “fine, or a civil penalty or other penalty, or any other remedy the 
purpose or effect of which is to punish or deter” when a statute authorizes the trier of fact to 
impose the same in its discretion, if the trier of fact makes an affirmative finding that one of three 
factors is true:  that (1) the defendant knew or should have known that his or her conduct was 
directed to one or more senior citizens or disabled persons; (2) the defendant’s conduct caused 
one or more senior citizens or disabled persons to suffer: loss or encumbrance of a primary 
residence, principal employment, or source of income; substantial loss of property set aside for 
retirement, or for personal or family care and maintenance; or substantial loss of payments 
received under a pension or retirement plan or a government benefits program, or assets 
essential to the health or welfare of the senior citizen or disabled person; or (3) one or more 
senior citizens or disabled persons are substantially more vulnerable than other members of the 
public to the defendant’s conduct because of age, poor health or infirmity, impaired 
understanding, restricted mobility, or disability, and actually suffered substantial physical, 
emotional, or economic damage resulting from the defendant’s conduct. 

 
In 1991, the Legislature enacted an article 8.5 in the Welfare and Institutions Code 

entitled, “Civil Actions for Abuse of Elderly or Dependent Adults” within the Elder Abuse Act (the 
court uses an abbreviated title of this Act), which includes section 15657.  Section 15657 
provides for the recovery of attorney’s fees, and permits the recovery of otherwise prohibited 
noneconomic damages following the death of an elder, where the defendant is proven liable for 
“neglect” as statutorily defined and has been guilty of recklessness, oppression, fraud, or malice  
in the commission of that abuse.  Section 15657 does not include any new or different rules 
concerning the recovery of punitive damages, other than a cross-reference to Civil Code section 
3294 (b), which was adopted in 1980. 

 
The question is whether the plaintiff in an action for neglect under sections 15610.57 and 
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15657 of the Elder Abuse Act may combine the punitive damages available under Civil Code 
section 3294 with the trebling remedy under Civil Code section 3345. 

 
After considering the language of each of these statutes and the legislative history to the 

extent known, the court concludes the answer is no. 
 
First, the section 3345 makes clear on its face that it applies only in actions to “redress 

unfair or deceptive acts or practices or unfair methods of competition” used against senior 
citizens, as defined in Civil Code section 1761 (which is part of the Consumer Legal Remedies 
Act).  On the other hand, an action for “neglect” under the Elder Abuse Act is available to 
redress things like the failure to assist in personal hygiene, to provide medical care, or to protect 
from health and safety hazards.  (Welf. & Inst. C. § 15610.57 (b).)  A different term, “financial 
abuse,” refers to the taking of a senior’s property for a wrongful use or with intent to defraud.  
(See Welf. & Inst. C. § 15610.30 (a)(1).)   On their face, Civil Code section 3345 and Welfare & 
Institutions Code sections 15610.57 and 15657 address different forms of wrongdoing and 
different injuries.  Thus, an action for elder neglect under sections 15610.57 and 15657 is not an 
action to redress unfair or deceptive acts or practices or unfair methods of competition. 

 
Second, while the trier of fact needs to find only one factor to invoke section 3345’s 

trebling provision and only one factor touches on this, that factor nevertheless again provides 
the sense that the Legislature enacted section 3345’s trebling provision to address certain types 
of financial losses and only because defendants might be insufficiently deterred by some other 
statue’s modest financial penalty for engaging in unfair practices.  These financial losses include 
loss of a primary residence or a source of income, property set aside for retirement, or 
retirement payments.  On the other hand, the enhanced remedies available under section 15657 
are contained in a comprehensive, subsequently enacted statutory scheme specifically 
addressed to the types of physical injuries mentioned above.  The Legislature made a conscious 
choice as to which remedies were sufficient to deter the types of conduct that constitute 
“neglect” under that statutory scheme and that remedy is attorney’s fees and the partial 
elimination of the rule that noneconomic damages do not survive death.  (See Welf. & Inst. C. 
§15657 and CCP § 377.34.)   

 
Third, the legislative history of section 3345 reveals that it was adopted as part of a 

combined bill meant to increase the penalties for unfair business practices and unfair 
competition.  The digest states that the bill (1) adds a new section 17206.1 to the Business and 
Professions Code to increase the civil penalty for engaging in unfair business practices if the 
victim is a senior; (2) increases the minimum award for actual damages in a class action under 
the Consumer Legal Remedies Act from $300 to $1,000 and adds still more remedies if the 
victims are seniors; and (3) adds section 3345.  (See Stats 1988 ch 823 § 4.)  Thus, the 
intended object of all these changes is again unfair business practices and financial losses, 
and not the types of physical injuries suffered as a result of “neglect,” as defined in the Elder 
Abuse Act. 

 
In sum, the court concludes that the Legislature carefully considered the remedies that 

would be necessary to deter elder neglect when it adopted Welfare and Institution Code 
sections 15510.37 and 15657 in 1991 and it would be an unintended overkill to permit the 
earlier-adopted statute, section 3345, to be used to treble any punitive damages awarded for 
such neglect. 
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Plaintiff argues that her action is intended to redress unfair acts or practices or unfair 

competition because it is based on a claim that defendant deliberately understaffed its facility, 
sacrificing patient safety for profits.  In this connection, plaintiff cites People v. Casa Blanca 
Convalescent Homes (1984) 159 Cal.App.3d 509. Plaintiff presumably cites Casa Blanca 
because of the following statement in it: 
 

We conclude an “unfair” business practice occurs when it offends 
an established public policy or when the practice is immoral, 
unethical, oppressive, unscrupulous or substantially injurious to 
consumers. . . . Casa Blanca's practice of providing insufficient 
nursing personnel was not only an illegal practice but also an 
unfair business practice in violation of Business and Professions 
Code section 17200. 

 
 However, Casa Blanca was an action by the People of the State of California for 
penalties and an injunction against a nursing home, not an action under the Elder Abuse Act by 
an individual patient for physical injuries caused by elder neglect.  The People’s action in Casa 
Blanca may have been an action to deter unfair business practices, but plaintiff’s First Cause of 
Action is not.  The latter is a cause of action to recover damages and enhanced remedies for 
physical injuries. 
 
 Plaintiff also cites Shuts v. Covenant Holdco LLC (2012) 208 Cal.App.4th 609.  Shuts 
held that residents of a nursing home facility could bring an action under Health and Safety 
Code section 1430 (b) to complain about understaffing like the one that the People filed under 
section 17200 in Casa Blanca.  However, Shuts did not hold that such an action is one for elder 
neglect or that punitive damages awarded in an action for enhanced remedies for elder neglect 
may be further enhanced by Civil Code section 3345.  
 
 The one elder neglect case that plaintiff does cite on this issue is Fenimore v. Regents of 
University of California (2016) 245 Cal.App.4th 1339.  But that case held only that an allegation 
of understaffing may support a cause of action for elder neglect.  It did not discuss whether Civil 
Code section 3345’s trebling remedy is available in such an action.   
 

2. The request for “statutory damages, punitive damages, attorney’s fees and costs 
in paragraph 58 of the Second Cause of Action. 

 
The court denies this motion to strike to the extent it is based on the argument that the 

Second Cause of Action is mooted by defendant’s tender of the $500 in statutory damages and 
offer to negotiate attorney’s fees.  A motion to strike is decided like a demurrer – on the face of 
the pleadings – and the offer is not disclosed there.  (CCP § 437 (a).) 

 
The court also denies this motion to the extent it is based on the argument that plaintiff 

pleads insufficient facts to support a claim for punitive damages.  The allegations that defendant 
deliberately discharged plaintiff on improper grounds in order to replace her with a more 
lucrative resident are sufficient to show the “evil motive” required to support an award of 
punitive damages.  (See Monge v. Superior Court (1986) 176 Cal.App.3d 503, 511; Complaint, 
¶¶ 38-42.) 
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18.  TIME:  9:00   CASE#: MSC20-00677 
CASE NAME: DENNAWI VS. TERRELL 
HEARING ON MOTION TO STRIKE PLAINTIFF'S REQUEST FOR PUNITIVE DAMAGES 
FILED BY BRITTANY MARIE TERRELL 
* TENTATIVE RULING: * 
 
 Defendant’s motion to strike is granted without leave to amend.  However, this ruling 
shall not prejudice plaintiff’s right to file a motion for leave to amend, should investigation, 
discovery, or further analysis suggest new facts, over and above those already alleged, that 
plaintiff believes would justify a claim for punitive damages.  Defendant shall file an answer 
on or before December 29, 2020. 
 
 Plaintiff cites no case law supporting the proposition that defendant’s alleged conduct — 
mis-timing an intersection signal while exceeding the legal limit for blood alcohol — rises to the 
level of "despicable" conduct.  (See, Civ. Code, § 3294, subd. (c)(1).)  The requirement of 
showing "despicable" conduct was added in 1987, after publication of the Taylor decision 
on which plaintiff relies.  (See, Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 
890, 896-897.)  This new requirement was intended to serve as a substantial, independent 
limitation on the right to recover punitive damages.  (See, College Hospital Inc. v. Superior Court 
(1994) 8 Cal.4th 704, 725.)  No California case has yet found “despicable” conduct in the 
context of an unintentional collision.  (See, Lackner v. North (2006) 135 Cal.App.4th 1188, 
1212-13.) 
 
 In future proceedings, plaintiff’s counsel is directed to comply with the requirement that 
parties meet and confer “in person or by telephone” before a motion to strike is filed.  (Code Civ. 
Proc., § 435.5.)  An exchange of written communications is not sufficient. 

 

  

19.  TIME:  9:00   CASE#: MSC20-01367 
CASE NAME: MCNULTY VS ARCATA 
HEARING ON MOTION TO/FOR TRANSFER CASE TO HUMBOLDT COUNTY FILED 
BY CITY OF ARCATA 
* TENTATIVE RULING: * 
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Defendant the City of Arcata’s motion to transfer to Humboldt County is granted. This 

case is ordered transferred to the Humboldt County Superior Court. Plaintiff shall file all fees 

associated with the transfer. The case management conference scheduled for March 9, 2021 is 

converted to a status review to ensure that the case has been transferred.   

Plaintiff was injured while riding her bicycle when Defendant Greenslade hit Plaintiff with 

his car. This accident occurred in the City of Arcata, located in Humboldt County. Plaintiff sued 

Arcata for dangerous condition of public property and sued Greenslade for negligence. Both 

Defendants were also sued for loss of consortium by Plaintiff’s husband. Plaintiff brought her 

complaint in this county because Greenslade is a resident of Contra Costa County.  

Defendant filed a motion to transfer venue, arguing that Code of Civil Procedure section 

394(a) requires that actions against a public entity for personal injuries must be brought in the 

county where that public entity is located. Plaintiff argues that the dangerous condition of public 

property claim is not a negligence claim. 

Code of Civil Procedure section 394(a) provides in relevant part: “any action or 

proceeding against the city…for injury occurring within the city… to person or property or person 

and property caused by the negligence or alleged negligence of the city… or its agents or 

employees, shall be tried… in the city or in the county in which the city is situated… .” 

The question here is whether Plaintiff’s claim for dangerous condition of public property 

is “caused by the negligence or alleged negligence of the city”. Neither side has cited a case 

directly on point.  

A claim for dangerous condition of public property requires a showing of either: (1) a 

negligent or wrongful act or omission of an employee of the public entity or (2) that the public 

entity had actual or constructive notice of the dangerous condition with sufficient time prior to the 

injury to have taken measures to protect against the dangerous condition. (Metcalf v. County of 

San Joaquin (2008) 42 Cal.4th 1121, 1130.) Here, Plaintiff has alleged both negligent conduct 

and notice. Plaintiff alleges that the City employees were negligent in the design and 

maintenance of the roadway, including posting a sign instructing vehicles to back into a parking 

spot. (Comp. ¶25.) Plaintiff also alleges that the City knew or should have known of the 

dangerous condition because a reasonable inspection would have revealed the problem with 

instructing vehicles to back into a parking space at the location of the accident (Comp. ¶26.)  

The first theory for dangerous condition of public property is based on the negligence of 

a City employee and the Court finds that this theory constitutes a negligence claim for the 

purposes of section 394(a). Although not as clear, the Court finds that the notice theory also 

constitutes a negligence claim because it is based on the City’s failure to perform a reasonable 

inspection of the area and/or the City’s failure to identify a dangerous condition after inspecting 

the area. 
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The Court’s conclusion is bolstered by the similarities of a dangerous condition of public 

property claim to a premises liability claim.   

“The elements of a negligence claim and a premises liability claim are the same: a legal 

duty of care, breach of that duty, and proximate cause resulting in injury. [Citations.]” (Kesner v. 

Superior Court (2016) 1 Cal.5th 1132, 1158.) The basic idea is that a landowner owes a duty to 

exercise reasonable care in keeping the premises reasonably safe. (Ortega v. Kmart 

Corp. (2001) 26 Cal.4th 1200, 1205.) “[T]he owner's actual or constructive knowledge of the 

dangerous condition is a key to establishing its liability.” (Id. at 1206.) This requirement is also 

clear from the Civil Jury Instructions. Negligent use or maintenance of the property is defined as 

a condition on the property that creates an unreasonable risk of harm that the defendant knew 

or should have known about and failed to repair or provide an adequate warning. (CACI no. 

1003; see also CACI no. 1000 [listing the elements for premises liability].) Similarly, notice in the 

context of a dangerous condition of public property requires showing that the defendant knew or 

should have known of the condition or that the condition existed for each time and was so 

obvious that the defendant reasonably should have discovered the condition. (CACI no. 1103.)  

Although not identical claims, a claim for dangerous condition of public property is similar 

to a premises liability claim and a premises liability is a negligence claim. Thus, the Court finds 

that given the similarities between these claims, dangerous condition of public property is a 

negligence claim for the purposes of section 394.  

Plaintiff’s cases are distinguishable as neither involves a possible negligence claim. 

Tutor-Saliba-Perini Joint Venture v. Superior Court (1991) 233 Cal.App.3d 736 involved a public 

entity being sued for breach of contract, indemnity, and contribution. In Colusa Air Pollution 

Control Dist. v. Superior Court (1991) 226 Cal.App.3d 880 several public entities were sued for 

a writ of mandate, declaratory and injunctive relief. 

 

  

20.  TIME:  9:00   CASE#: MSN20-1515 
CASE NAME: C. OVERAA & CO VS CITY OF SAN 
HEARING ON MOTION TO/FOR RELEASE OF STOP NOTICE PURS TO CCP 
9408(b) FILED BY C. OVERAA & CO 
* TENTATIVE RULING: * 
 
The court continues the hearing to January 6, 2021 at 9:00 a.m. 

 

 

 


